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Peninsula Communications, Inc.

Licensee of FM translator stations
K292ED, Kachemak City, Alaska;
K285DU, Homer, Alaska;
K285EG and K272DG, Seward, Alaska

Licensee of FM translator stations
K285EF, Kenai, Alaska;
K283AB, Kenai/Soldotna, Alaska;
K257DB, Anchor Point, Alaska;
K265CK, Kachemak City, Alaska;
K272CN, Homer, Alaska; and
K274AB and K285AA, Kodiak, Alaska

Licensee of stations
KGTL, Homer, Alaska;
KXBA(FM), Nikiski, Alaska;
KWW-FM, Homer, Alaska; and
KPEN-FM, Soldotna, Alaska.

In the Matter of

To: Administrative Law Judge Richard 1. Sippel

Motion to Enlarge Issues by Peninsula Communications. Inc.

Peninsula Communications, Inc. (hereafter "PCI"), by its undersigned counsel,

and pursuant to the Presiding Officer's Order!, FCC 02M-18 (released March 15,2002)

(hereafter the "Order") hereby respectfully requests that the issues in the above-captioned

proceeding be enlarged to include the following:

I The QrQlrr set April 16, 2002, as the date for PCI to submit any motions to add, delete or modifY the
issues in this proceeding.
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To determine whether the Federal Communications Commission has the authority
to require Peninsula Communications, Inc. to cease the operation ofFM translator
stations K285EF, Kenai, Alaska; K283AB, Kenai/Soldotna, Alaska; K257DB,
Anchor Point, Alaska; K265CK, Kachemak City, Alaska; K272CN, Homer,
Alaska; and K274AB and K285AA, Kodiak, Alaska, while the denial of the 1995
and 1997 license renewal applications for the stations is the subject of a timely
appeal pending before the United States Court of Appeals for the District of
Columbia Circuit, and/or without PCI first being served with an order to show
cause why the operation of the translators should be terminated; and/or without
PCI being given the opportunity to object to such a show cause order; and/or
without PCI being given the opportunity to request an evidentiary hearing on such
order to cease operation.

In support of this request, the following is respectfully submitted for the consideration of

the Presiding Judge

I. The Commission's Action Ordering PCI to Terminate the Operation of its FM
Translators Failed to Comply With the Requirement of the Communications Act of

1934. as Amended. and Was Thereby lllegaL NulL Void and OfNo Effect.

1. In summary, this proceeding was commenced pursuant to the Commission's

Order To Show Cause, FCC 02-32 (released February 6, 2002), to determine the facts

and circumstances surrounding PCI's continued operation ofFM translators K285EF,

Kenai, Alaska; K283AB, Kenai/Soldotna, Alaska; K257DB, Anchor Point, Alaska;

K265CK, Kachemak City, Alaska; K272CN, Homer, Alaska; and K274AB and

K285AA, Kodiak, Alaska (hereafter the "FM Translators"), " ... contrary to the

Commission's order in Peninsula Communications, Inc., 16 FCC Rcd 11364 (2001), and

related violation of Section 416(c) of the Act." A fundamental question before the

Presiding Officer is whether the Commission met its statutory obligations before ordering

PCI to cease its operation of the FM Translators, and whether, therefore, the Commission

had the statutory authority to order PCI to cease the operation of its translators in

connection with the issuance ofPeninsula Communications, Inc., 16 FCC Rcd 11364
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(2001) (hereafter referred to as the "Termination Order"). If not, the current issues before

the Presiding Officer in this proceeding may be summarily resolved in favor ofPCI.

2. The Commission regulates pursuant to statutes promulgated by the Congress,

and memorialized in the Communications Act of 1934, as amended (hereafter the

"Act,,).2 It has the authority to license and to regulate PCI's operation of its PM

Translators only pursuant to, and in accordance with, the applicable provisions of the Act.

The statutory provisions relating to the operation ofbroadcast stations is found in Title III

of the Act. 3

3. It is apparently beyond dispute that PCI was ful1y licensed and authorized by

the Commission to operate each of the subject PM Translators in Alaska prior to the

release of the Termination Order. The authority, terms, and conditions under which the

Commission may order a duly licensed broadcast station to cease operation is clearly and

concisely contained in Title III of the Act.

4. Section 312 of the Act4 contains the administrative sanction powers of the

Commission vis-a-vis its broadcast station licensees. That Section provides the

Commission with the power and authority to revoke a broadcast station license or

construction permit, and to issue a cease and desist order terminating the operation of a

broadcast station. However, Section 312(c) requires that before revoking a broadcast

license or permit, or ordering a licensee to cease and desist in the operation ofa broadcast

station, the Commission must" ... serve upon the licensee, permittee or person involved

2 47 U.S.C. 151, et. seq.

3 47 U.S.C. 301, et. seq.

4 It was pursuant to this section of the Act that the subject proceeding was commenced
by the Commission.



an order to show cause why an order of revocation or a cease and desist order should not

be issued." The party against whom the cease and desist order is issued then has the

opportunity to object, and is thereafter entitled to " ... give evidence upon the matter... " in

the context of an administrative hearing. Prior to the issuance of the Termination Order,

the Commission did not, and has not to this time, issued and/or served upon PCI any

order to show cause why it should be required to terminate the operation of the subject

FM Translators. 5 Stated differently, prior to ordering PCI to terminate the operation of

the FM Translators in the Termination Order the Commission failed to follow the

requirements of Section 3l2(c) of the Act, thereby rendering its order unlawful, and null,

void and of no effect. Having failed to follow the legal dictates of the Act prior to issuing

the order to terminate the operation of the FM Translators, the Commission lacked the

statutory power and authority to take that action.

5. Any inquiry into the facts and circumstances surrounding PCl's continued

operation of the FM Translators after the release of the Termination Order must address

the underlying issue of whether the Commission's order for PCI to cease its operation of

the FM Translators was legally sanctioned, and enforceable, under the Act. PCI

respectfully requests that the Presiding Judge enlarge the issues in this proceeding to

allow for a full evidentiary inquiry into this question of fact and law.

5 The Termination Order is attached hereto as Exhibit A. It contains a lengthy recitation
of the history of the proceeding involving PCl's FM Translators. The Termination
Order does not contain any reference to any show cause order issued prior to PCI being
required to cease operating its FM Translators. The show cause proceeding involving
the two Seward, Alaska, FM translators that is discussed in the Termination Order,
remains pending before the Commission.
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II. PC!'S CONTINUED OPERATION OF THE FM TRANSLATORS WHII.E ITS
APPEAL IS PENDING BEFORE THE UNITED STATES COURT OF APPEALS FOR

THE DISTRICT OF COLUMBIA CIRCUIT IS CONSISTENT wrrn THE
COMMISSION'S POLICY OF ALLOWING SUCH OPERATION UNDER THIS

CIRCUMSTANCE. AND THE STATUTORY REOUIREMENT OF THE
COMMUNICAnONS ACT THAT THE LICENSES REMAIN IN FULL EFFECT

PENDING THE OUTCOME OF THE COURT APPEAL.

6. Following the submission in 1995 of the license renewal applications for the

FM Translators that began this proceeding, the Commission issued post card

authorizations to PCI noting the receipt of the applications. Each ofthe authorizations

contained the following language, "operation beyond the license expiration date is

authorized pending final determination on your application.,,6 While the proceeding

involving the FM Translator license renewal applications has remained pending and not

final from either an FCC or judicial appeal standpoint, PCI has continued to operate the

FM Translators. The continuing authority expressly granted to PCI in writing in the post

card authorizations is wholly consistent with the Commission's rules, regulations,

policies, and the requirements of the Act.

7. Section 1.62 ofthe Commission's Rules and Regulations, 47 C.F.R. 1.62,

provides the procedures for "Operation Pending Action on Renewal Applications" for

broadcast stations. That rule provides, in pertinent part, as follows:

(aXl) Where there is pending before the Commission at the time of
expiration oflicense any proper and timely application for renewal of license with
respect to any activity ofa continuing nature, in accordance with the provisions of
section 9(b) of the Administrative Procedure Act, such license shall continue in
effect without further action by the Commission until such time as the
Commission shall make a final determination with respect to the renewal
application...

6See Exhibit B for copies of the post cards, as previously submitted to the Commission
on October 4,2001.



Section 73.3523(d)(2) of the Commission's Rules and Regulations, 47 C.F.R.

73.3523(dX2), gives guidance within the context ofa license renewal proceeding as to

when an application is "pending". That section provides, in pertinent part:

(d)(2) An application shall be deemed to be pending before the
Commission from the time an application is filed with the Commission until an
order of the Commission granting or denying the application is no longer subject
to reconsideration by the Commission or to review by any court (emphasis
added).

8. Thus, under the Commission's broadcast license renewal rules and policies, a

licensee is, and has always been, allowed to continue to operate its broadcast station

within the context of a license renewal proceeding so long as the license renewal

application remains subject to " ... reconsideration by the Commission or to review by any

court". This policy is effective no matter how heinous or otherwise outrageous the

underlying conduct of the licensee may have been to warrant the denial of a license

renewal application and/or the revocation of the license. Cj Contemporary Media, Inc.

et. at. v. Federal Communications Commission, 215 F.3d 187 (D.C. Cir. 2000). In the

Contemporary Media case, as in all other license termination cases, the license has

remained in effect and the licensee has continued to operate its broadcast station

following license termination until the Commission's action became final and no longer

subject to judicial review. See, Contemporary Media, Inc., FCC 02-65 (released

February 29, 2002), where the broadcast licensee continued the operation of its stations

following license revocation and until the denial of review by the United States Supreme

Court became a final action.

9. The continuing viability of a broadcast license, and the ability ofbroadcast

license renewal applicants to continue to operate their stations during judicial review of a

... -_.- - ._~--



Commission action, is a matter oflaw, and not something left to the discretion of the

Commission. Section 307(cX3) of the Act provides the following in the context of

license renewal applications:

(3) CONTINUATION PENDING DECISION. Pending any hearing and
final decision on such an application and the disposition of any petition for
rehearing pursuant to section 405, the Commission shall continue such license in
effect. (emphasis added).

Section 405 provides for the filing of petitions for reconsideration of actions by the

Commission. Section 405(bX2) also specifies that appeals taken under Section 402(a)

come within the scope of that section. As the record herein demonstrates, PCI's license

renewal applications are the subject of applications for review before the United States

Court ofAppeals for the District of Columbia Circuit that were duly and timely filed

pursuant to Section 405(b)(2). PCI's licenses, and its right to continue to operate the FM

Translators, remain valid under the above-referenced provisions of the Act, which require

that the Commission continue the FM Translator licenses in effect until a final decision

on the matter. Thus, it appears that the Commission's action in the Termination Order

requiring PCI to cease the operation of its FM Translators also became null and void

upon the timely filing of the PCI appeal to the United States Court of Appeals.

10. Based on the foregoing, PCI respectfully submits that substantial and material

questions of fact and law exist whether the Commission had the statutory authority to

require PCI to terminate the operation of its FM Translators in the Termination Order,

and whether PCI's subsequent judicial appeal of that order required to Commission to

continue its FM Translator licenses in effect, and thereby allow PCI to continue to

operate the FM Translators. Without a determination of these questions of fact and law,

PCI submits that no rational determination can be made on the full extent of the facts and
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circumstances surrounding PCI's continued operation of the FM Translators subsequent

to the release of the Termination Order.

Wherefore, good cause having been shown, PCI respectfully requests that the

issues in this proceeding be enlarged to include the above issue.

Respectfully submitted,

Pf;r\i1IS~a Communications, Inc.

Southmayd & Miller
1220 19t1i Street, NW.
Suite 400
Washington, D.C. 20036
(202) 331-4100
jdsouthrnayd@msn.com

Date: April 16, 2002
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I hereby certify that copies of the foregoing were sent by first class United States mail,
postage pre-paid, and te1ecopier on this 16th day of April 2002, to the following:

Administrative Law Judge Richard 1. Sippel
Federal Communications Commission
445 12th Street, S.w., Room l-C749
VV~n~on,D.C.20554

James Shook
Investigations & Hearings Division
Enforcement Bureau
Federal Communications Commission
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Before the
Federal COlllDlunications Commission

Washington, D.C. 2OS54

And

In re PeDinsula Communications, Inc.

Applica.tiOllS to Assign the Licenses of

FromP~C~~OllS,Ine.to

coasW Broadcast Communications, Inc.

File Nos. BALFT-970701'TR through TZ

File Nos. BRFT-951124UT, YU, YW, ZE
through lH, ZJ, ZK.; BRFT-970930US, YA
throusbYH

Facility ID Nos.: 52161,52155,52151.
52164,52160,52158,52162,52154 and
52148

)
)

Applications for Renewal aI License for FM )
T1'l\IISIator StUiOllS )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

K27200 and K28SEG, Seward, Alaska;
K28SEF, Kenai, Alaska; .
K283AB. KeuailSoIdctna. Alaska;
K257DB, Anchor Point, AIasb;
K26SCK, Kachernak City, Alaska;
K272CN. Homer. Alaska; and
K274AB and K28SAA, Kodiak, Alaska

K27200 and K28SEG, Seward, Alaska;
K28SEF, Kenai, Alaska;
K283AB, KeuailSoIdotna, Alaska;
K2S7DB, Anehor Point, Alaska;
K265CK, Kacbemak City, Alaska;
K272CN, Homer, A1aska; and
K274AB and K285AA, Kodiak, Alaska

MEMORANDUM OPINION AND ORDEg AND ORDER TO SHOW CAUSE

Adopted: May 10, 2001 Released: May 18, 2001

By the Commission:

1. In this Order, we dismiss as untimely a pleading styled ''Rejeaion of Conditional License
Renewal and Assipment ofLicense Grants," filed 0tI March 15, 2000, by Peninsula Communications. Inc.
("PeaiDsula''). We also. on our own motion: (I) rescind the 1995 and 1997 c.onditionaJ grants ofthe above­
captioned renewal applications; (2) rescind the conditional grants of the abcm-captioned as$igmnent
applications; (3) dismiss the 1995 and 1997 renewal applieations, cancel the call signs and terminate the
operating authority for the translator stations K285EF. Kenai; K283AB, KCDIiISoidotlla; K257DB.
Anchor Point; K265CK, Kacbemak City; K272CN, Homer; and K274AB and K285AA. Kodiak; (4) grant
unconditionally the above-<:aptioned renewals for translator statiOllS K272DG and K285EG, Seward; and
(5) order Pellinsula pursuant to sel:ti0ll 316 ofthe COlMlunications M.t of1934, as amended (the "Act").
47 U.S.C. § 316, to show cause why its licenses fbr translators K272DG and K285EG, Seward, should not
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be modified.l Our reasons follow.

I. Baclcgl'OWld

2. This case primarily involves our eligibility and. signal delivery requirements for·FM tranlilators,
wbiohappearin47 C.F.R.. §§ 74.1231(b), 74.1232(<1). Briefly, thoscprovisiOllSprovidetbatother-anlaor
non-fiIl·in traDslators may cmly retiaIISIllit primaJy FM station si,snaIs received by the translator directly
over-the-air and that authorization for an "otber-area" or "lIon-fiIl·in" translator will not be grant\'.d to
pmons inteJest\'.d in or ClOIlDeCtCd with the eommercial ''primary FM station.... These rules became
efFective on June 1, 1991, with pre-existinatranslators required to comply DO later than June 1, 1994.' As
t!Hl Commission explained in CSlllblishiDg these rules, traDslators an: inteDded to provide "supplenumtalY
sunce to areas in whioh direct~on oEFM radio broadl.1ast stations is unsatisfactory due" to distance
or intervening terrain barriers," and the governing rules are meant "to ensure that t!Hl translator service
does lIot adversely afi'ec:t the operation ofFM radio broadcast operations." Amendment ofPart 74 ofthe
Commission's Rules Conceming FMTranslator Stations, supra note 3, 8 FCC RQCI at 5093.

3. PCllinsula is the licensee and assianor oftbe captioned FM translator statiolls K272DG and
K28SEG Seward; K285EF, Kenai; K283AB, Kc:naiISoIdotPa; K257D9, Anchor Point; K265CK,
Kachemak City; K272CN, Homer; and K274AB and 285M, Kodiak, Alaska. PeIliDsula's nine translator
stations are all non·fIll-in stations that ~broadc:ast primary statiOllS Iiceused to Peninsula.' The Seward
translators, I<272DG and K285EG, have received and continue to ~ceive their primary stations' sigllals
for rebroaclcast by methods other than clireetly over-the-air. In addition, as explaiDed herein, the Seward

. translators are openrtlng in cooformance with our rules pursuant to waivers, while t!Hl seven remaining
translators are opentiDg in violation ofour ttans1ator ruIes and, elIcept for the Kodiak translators, ~ have
been since at least]1IIle I, 1994.

I ~ explained herein, we believe the Seward tr.lnslators currently tuM the benefit ofwaivers of
sectiOllS 73.1231(b) aI'ld 73.1232(d) of the CommissiOll's 1Ules, which we believe can best be addressed by
following the pmc:edures set fonh in secti0ll316 of the Act aDd sectiOll 1.87 of the CommissiOll's roles.

2 An "othlll'-area" or "nOlI-till-in" translator is one whose ;;overage ;;ontour extends beyond the
protected service contour of its priDwy station. S,. 47 C.I'Jt §74.1201(h) and (i). A "primary" FM station is
the station whose sigJJaI a translator n:uansmits. 47 C.F.R §74.1201(d).

J See Amendme,1/ ofPart 74 ojthe Commission's Rules Concerning FM Translator Stations,S FCC
Red 7212 (1990), modified. 6 FCC Rc:d 2334 (1991), recon. denied, 8 FCC Red 5093 (1993).

, The Kodiak tr.lnslatorsccased rebroadcasting PenillSlJla's KPEN-FM, Soldotna and KWVV-FM,
Homer, Alaska on November 12, 1997, and temained silent between that date and October 29, 1998. On October
29, 1998, the Kodiak tmlSlators began n:bJoadca.5ting the signal ofa noncotDJnerCial PM uans1alor in Kodiak in
accoldance with our ttansla1IIr tules. See Decmtber J998 MOcf:O. 13 FCC Rc:d at 23998 n. 13. However,
ac;;ording to a ~Request for Investiption," filed FebJwuy 12, 2001, by Kodiak IsIaDd Broadcasting Company,
Inc. ("KIB"), ligensee ofstations KVOK and KR.XX(PM), Kodiak, the Kodiak translators apin began to
rebroadcast PeDinsuIa's stations lQ>EN·PM and KWVV-FM in late llU1lWY 2001. KSRM, Inc, \icens:e of
stations KSRM, Soldotna, and KWBQ(FM), KalIi, filed COIIIJneDts in support olKlB's request on February 15,
2001. On March IS, 2001, PenillSllla rcspoDded to K1B's "Request forlnvesligation" and reported that the
Kodiak translators had =ntly recommenced the rebroadcast of stations KPEN·F'M and KWVV·PM.

S See footnote 4, 8ilpra.
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4. On November 24, 1995, Peui1lsuIa. filed IiCl:llSe renewal applica~ons for the Dine uanslator
statiollS ("1995 renewal applications'l On Sepunnbor ll, 1996, the staff, in addressillg petitions to deny
filed apiIISt six ofthe nine 1995 renewal applications, ' derennined that Pc:niDsuIa had operated the non­
Seward traIIS1ator stations in violatiOl1 ofour ttml5Jator rul;s' ownership restrictions since June I, 1994.
See 47 C.F.It § 74.1232(d). The sWfalso COIICluded that, although the Seward traIl5Iator stations bad
pmious!.r. r=ived w.PVOtS ofthis rule, CODtiIlued waivers were not warranted. FiDaI1y, the staff deferred
action 011 the 199' renowa1 applicatioos for a period of 60 days to allow Ptflinsula to ti1e assignment
appJieatrons for the lliDetr.lllslators in order to IlOmC into compJiaaee with 47 C.F.R § 74.1232(d). Se,
Letter to J,ffny D. Southmayd, Esq., Ref. No. 1800B4·AJS (Chief; Audio Services Division, Mass Media
Bwea.u, September II, 1996) C'S,ptllmh,r i996 letrer'" Ultimately, acceptable assignment applications
were filed on July I, 1997.'

5. On November 6, 1997, the staffaranred the applicatiQll$ to assign the licenses for all nine
translators. So that the assipnems c:ouId go forward, the s1afFalso granted all nine 1995 reuewal
applic:ations,lXllIditioned upon COJ:ISlIIIlIllAtion ofthe authorized assignmentS. FlII81ly, the staffconditioned
colISIImmation oCthe assignments on grant oftile reeent1y-fUed 1997 mnewal applications. See LeIter 10

Jeffrey D. Southmayd, Esq., Ref. No. 1800B3·BSH (Chief; Audio Services Division, Mass Media Bureau,
November 6, 1997) ("Navem/)e, i997 stoffdecision''). The November 1997 Sla,tfdecision stated that
tai1ure to meet the clivestiture COIIdition would render grant oftho 1995 renewal applications null and void.
P=ninsula did not seek reconsideration or review oftho Novembel' J997 staffdecision. However, Cobb
Communications, Inc., Glacier Conummic:atiollS, IDe., KSRM, Inc., and King Broadeastm, Inc.
(collectively referred to as ''Pol:itioDersj filed both a petition fen- ~onsidemtion aDd an application for
review of the Navembllr 1997 staffd~cision. M was the case with respect to the 1995 renewal
appIic:atiOllS, PetitiOllCl'S did not eballenp the license renewals or assignments for K257DB, Anchor Point;
K265CK, Kaehemak City; or K272CN, Homer.

6. In December 1998, the Commission dismissed aDd deDied, respectively, Petitioners' pecition
. for reeonsidemioo and their applic:anon for review. PenillSllla CommlmlC(/tions. inc., 13 FCC Red

23992 (1998) ("Decemh" i998 MO&O"). Essentially, Petitionets had argued that the Slaft'should have
revoked Pc:ninsula's licenses~e ofthe rule violatiOllS and that the staffernd in eonl:1uding instead
that PeniJlsula could sell the subject ttansl&tor stations. In our decision, we noted that. in the absen.ee of
ao unresolved basie cba:acter qualification issue, "there can be no doubt as to the Commission's
authority to cute or remedy [the viole.tiorl of the ownership restrietiOllSJ by grauting the renewal
applications conditioned on divestiture oftbe tTaIISJators." December i 998MO&.O. 13 FCC Red at
23996. In the [)ecem/)" 1998MO&O, we also granted Peninsula's 1997 renewal applications,'

• The six cba1leIIged U1In51ator stations were K272DG and K28SEG, Seward: K28SEF'. Kenai;
K.283AB, KenaifSoIdotna; and K274AB and I<285AA, Kodiak.

, PeDinsula and Coastal Broadcast Communications, Inc. ("Coastal") originally filed applications to
assign the nine ttanslator stations CDN~ 14, 1996. Those applications were dismissed as palent!y not in
acco~ with the Conunission's ruIes. Sse Letrel' to Jeffrey D. SoulJrmayd, Esq.• el. 01.• Rcl: No. lSOO:B3­
BSH (Chief; Auclio Services Division, Mass Media Bureau, June 17. 1997) C'Jrme 1997SlalJDccisicn"). The
June 1997 StrJjJDecision aflblded the patties 11m business days to file assignment applications that would fUlly
comply With the CoMlllissiOo's m1=s. Peainsula and Coastal theD fiIecl the above capUOJIed assignment
applications.

l The brevity of the time period between the tiling of the 1995 and 1997 renewal applications was the
!UUlt oCtile Commission's decisioll to modify PM translator license terms to run coneumntly With th. tenns of
(continooi ... .)
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conditioned 011 COllSUIIlID&tioa of the autl10rized lISSismnaIts, aud d=ied requests for waiver of47 CF.R.
§ 74.l231(b), the over-tbe-air delivery restrictiOllS, filed by Coastal fortbe Kodiak translators. However,
with respect to the Seward ~Iators, WO determined that discontinuation oftbe previously gtanted
waivers of47 C.F.R. § 74.123I(b) would require tenniIlatioD ofthe opezatiOllS ofthosetrausJators and
would not serve the public interest at that time sinllC the tnuIS1ators provided Seward's only FM service.
We noted that a CODStruotioIl permit had been issued to WilliaJn M. Hold1eimer, one ofthe principals of
Glacier CommUDic:aticms, lno., for a IICW FM station in Seward. In reprd theleto, we S1atcd that, ifand
when that tun servi= FM stanOl1 COtlliiLtm:Cd opentiOll, we "may considel' whether the cirl:wnstances
under which the waivers~ granted have SO cba.nged as to wamnt termination ofthe Seward trlllISlator
opezaticm." See December 1998MO&O, 13 FCC Red at 23997-99.

7. Peninsula and Glacier sought teQOnlIidntion ofthe December 1998MO&O. Peninsula
dispnted the conditional graDts ofthe 1995 aDd 1997 n:newal applications. It also conll:Sted the
detemtillation that the seven subject traIlSlatots other than the 0IUl$ in Sew.mi bad been operating in
violation of47 C.F.R. § 74.1232(d) since IlIJIe 1, 1994 and the detemrinalion that contillued waiver of47
C.F.R. § 74.1232(d) was IIOt wam.nteeI. for the two Seward trans!aton. In addition, Peninsula, but not
Coastal, requested nlIlOIlSideraUOI1 ofthe dc:DiaI of requCS'tS for waivers of47 C.F.R. § 74. 1231(b) for the
KocIiak translators. Finally, PeainsuIa objecud to our statement that wo would COlISider whether to
tenIlinate the Seward txlnSlators' 47 C.F.Il § 74.123 I(b) waivers ifand when lID UlIbuilt, full service FM
station authori~ in Seward COlllitlCIIced operatiotl5. G1aeier argued that Pc:ninsu!a's waivers ofthe over­
the-air reception rule, 47 CF.Il § 74.123 I(b), should be discontinued for the Seward translators.

8. On FebrulUy 14,2000, we dismissed PeIlinsula's petition for recousideration oftba December
1998MO&O. Peninsulo C01lJhrWlicatftms. /n~., IS FCC Red 3293 (2000) ("February 2DOOMO&O").
We ordered PeninsIIla to COllSUllllllatC the authorized assigmnenta within thirty days of the decision, and we
directed the staft'to rescind the conditioIlal srants oftbe 1995 and 1997lieense renewal applications, cancel
the relevant oall signs and termiIlate the trallSJators' operating authority ifPeninsula did not COI11ply with
the divestiture requirement. Febr'UQry 200<1 MO&O. 15 FCC Red at 3294. We also granted Mr.
lioIzbcimer's appliQation for a 1ic=se to cover the construction permit for full powef FM station
KPFN(FM), Seward, Alaska and temtinated the waivers oftbe 47 C.F.R. § 74. 123 I(b) signal delivery rule
for the subject Seward trallSla.tors effective 60 days from the release date of~e order. /d. at 3295-96. In
so doing, we took note ofGlacier's arawnent that the Penillsula translators were taking radio revenues out
ofthe small c;ommunity of Seward, creating fblancial difficulties for the DeW PM fillI service station,
KPFN(FM), and we CQIICluded that permittiDs Peninsula to Wlltinue to deliver a disla!1t signa1 to Seward
would be a clear detriment to the continued viability offull service broadcast stations licensed to Seward
ld On February 23, 2000, Peninsula liled with the Commission a motion to stay the effeot ofthe
December 1998 MO&O and the Feb/'TIQry 200<1 MO&O p<;nding the filing and resolution ofan appeal it
intended to file. 9

9. On March 8, 2000, Peninsula filed lID appeal oftbe Commission's Feb/'TIQry 200() MO&O with
the United States Court ofAppeals for the District of Columbia Circuit ("Court''). That same day,

(Continued from previous pa;e) ---------
FM primazy stations. See II! the Matter ofModifjllng Renewal DQrujbr Cmaln Stat/OM Licensed under Part 74
ofthe CommIsSion's Rules andRevill", FCC Form JOJ-5. Report arid Order, 9 FCC Red 6504 (1994).

• In a suppllUllelU to that 1IlOlion, filed on March 3, 2000, Peninsula attaeb4d a letter from Coastal.
That Jener 1IlAlIe plain that CoasIal was no loDger willing to buy PeninsuJa's trans1atoiS for the price agreed upon
in 1996.

4
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PeniDsu!a filed lID Emergcawy Motion me Stay ofthe Febnlary 2000MO&O with the Cowt lUgUing. Infer
alia, that, pwsuant to 47 U.S.C. § 30900, the Commission was requim1 to grant its rr:ucwa.I applications
1.UICOIIditionaUy and that ita opc:atiDa authority couJd be terminated OII1y after a J1eariDg PutSUllDt to 47
U.S.C. § 312.10 On MaJCh 14, 2000, the Court deaicd PeniDsuIa's Emergency Motion for Stay. On ~ch
IS, 2000, Pcn;!!SI\Ia filed with the Commission the pJeadjna DOW before us, a "RejeetioD ofConditioaal
LicelIse Reoewa1 aDd Assipmem: ofLi_Gflmts." By order dated July II, 2000, the Court dismiss=d
PeuiDsuJa's appeal without p~uclice to reftIiDg following the Commisaion's resolution ofthe "Rejection of
Cooditional Li=u.se Reoewalllld Auigamcnt ofLi=ule Grants."

10. PeIlinsula's "Rejection ofConditional Liceose Renewal and Assignment ofLi=e Grants" is
prelllised 01147 C.F.R. § 1.110. SecUon 1.110 provides that "(wJherethe Commission without a hearing
gtI1lts any applieaticm in pan, or with lID)' PriviJcses, tem15, or COIlditioDS other than those requested, ... the
action of the Commission sbaU be COJ!sidcred as a grant ofsuch application llIlless the applicant shall
'Witbin 30 days ftom. the date 011 which such grant is ma.de...file with the Commission a written request
reje.;tiDg the grant as macle.. Upoll receipt ofsuch r;quest, the Commission will vacate its origiDal action
upon the application aDd set the application me heatmg in the same manner as other applications are set for
hearing." In its pleadin,g, Pezrinsula rejects the action ofthe Commission granting PminS'lIa's 1995 and
1997liceuse renewal applications COIIditioned on clMstiture oflhe traIlSIator licep.ses and ''upon the other
conditions contained in the ordets." PeDiDauIa also states that it Illi=cts the stafFs grant ofthe 1997
assigmneDt applications "subjegt to the c:onditions modifying the licenses for the two Seward stations, and
the other conditions placed thereon." Peninsula asserts tbat, pursuant to 47 C.F.R. § 1.110, the
CODlInission must now vac:ate ita orijiDal ~on on the applications and set the applications me hearing.
Peninsula srates that it considers the Commission's actiems in the Dlcember 1998 MO&O and Febl1lQ'Y
2000 MO&O ''vaoatec! ab initio as ofthis date, null, void, and of IlO further fon:e and effea, and ~uinng

no further action by Penins\IIa in accordance therewith." Peninsula eontinues to operate the subject Dine
translator stations.

II. Discussion

11. After care£uIly COIlSiderilla all tho circumstances, we believe that Peninsula's invocation of
47 C.F.R. § l.1l0 is untimely and wamnts dismissal. Peninsula's "Rejection ofConditiDnal License
Renewal and Assigalnent ofLiceuse Grants" was not filed until more than twO years after conditional
grants of the 1995 renewal applications IIId 1997 assigmnem applications, which 0CCIlITed as a result of
the Nowmber 1997 staffdecision. PeDi:nsula did not seek reecmsiderarion ofEbe Nowmber 1997 staff
deciSiem. Rather, Peninsula aetlIally acc:opted llIId ew:Iorsed the November 1997 conditioDal grants of the
1995 renewal applications obserYIIIg that the conditional grants were "fuir and CODSistent with the facts
and existing legal pl'CQc:dent for approving such app!katioll$." See PeniDsula's December 30, 1997
Opposition to Applil:ation for &view, at pap g. 47 C.F.R. § 1.1 10 "does DOt allow applicants first to

10 47 U.S.C. § 309(k)(l) sets forth the standards the Colllll1iSSion must zeference in detenninin&
whether to renew a license for a lnOadcast staIicm. Section 309(k)(2) ofthe Act provides that ifthe licensee fails
to meet one of the renewal staneIa:rds, the Commission may grant the application subject to apptOpriate t=rmS and
conditiOllS. That &cCticm, in COIVuDlllion with scetion 30!l(k)(3), altematively provides that the Conunissiol'llIUlY
deny the nmewal application after a bearing. As our c1iswssion in paragraph 13, infra, makes clear, _ believe
that the staff's illlJlOSition ofa c1iwstiture condition upou Peninsula was necessary to comet the serious. ongoiog
violations ofour uanslator tUles with respect to the translators in Anchor Point,Ka~k City, Homer, Kenai,
and Kodiak. Finally, inasmucll as we are gmIlini unconditional renewals for the seward translators,
Petrinsula's section 309(k) argument !dative to those licenses is now moot

·5
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accept a partial grant, yet later to seek TeCOIISidcmion ofits conditiorIs.· Tribune Company v. FCC, 133
F.3d 61,66 (D.C. Cir. 1998), citing Central Tei#vtsiorl, Inc. v. FCC, 834 F.2d 186, 190 (D.C. Cit.
1987). An applicant must lile a written request rejeetiDg a COIIditiollll grant within 30 days from the date
on which the COIIditiooaI grant is made; otbcIwise, !be action of!be Coam!i5sion sbaIl be COJISidered as a
gtant ofthe application and tbat amnt is not subject to appeal by the applicant. See Mobile
ComrmmiCQtions Corporarton ofAmer1CIQ v. FCC, 77 F.3d 1399, 1404 (D.C. eir. 1996), em. denied,
117 S.Ct. 81 (1996), citi~ Central TflkvisiOrl, Inc. v. FCC, 834 F2d 186, 190-91 (D.C. Cir. 1987).
AcQordingIy, we fiDcI the "Rejection of ConditiooaI Li_ Renewal and Assigllmeat ofLicense Grants"
at issue hereto be UIIlirnely, and it is hereby dWnisscd." See 47 C.F.R. § 1.110; lee also CapifQl
Telephone Co. v. FCC, 498 F.2d 734, 740 (1974).i

I

12. In Jiiht oithe di5lllissaJ ofPenilIsuJa's!be1atcd ..Rejection ofConditiona! License Renewal and
Assigoment ofLieense Grants," we must now~ the late ofPeninsu!a's translators. In this regard,
the failure to QODS\I1lllIlate the anipnent$, c:oupledi witb Coastal's apparent unwillingoess to go forward
with the assipnents ~ any time in the t'oreseeable ~re. \'lOIt\Pels the conclusion that the conditions
attacl1ed to the gnmt& ofPeIlinsula's 1995 and 199 rmewals were not (and liJcely willnaver be) met.
Consistent with the Febl'llQ'" 2000MO&o, we resciJld the 1995 and 1997 rwewal arants and order
PClliDsUla's 1IaIIilators off'the air immediately. H , we beliO\'t: our ultimate decision should account
£or the diflbrent factual circumstances attending the difl'eIent sets of~llItors.· AQcordinsly, on our own
motion, we are modi1Yina our Feb1'llQ'" 2000 MO as set forth in this Orde\'.J2

13. K257DB. Anchor Point K265CK. K.*""E'k City: J(272CN. Hgmer; K285EF Kenai:
K283AB. KgYSolQ9tt!a; and K274AB and K28SAA- Kntlialc The staffcorm:tly concluded in 1996 that
Peninsula had been operaling these filcilities~to the req\liIeme:llti of47 C.F.R. § 74.1232(d) since
June 1. 1994. SH Septemb,r 1996 letter. To . this situation, the November 1997sraffdecision
expressly conditioned~ oftile translMor . '1995 renewal applications em consumma.tion oftheir
assignment to Coastal.' As noted, consummatiOll the assigmnents bas not occ:umd and will not occur.
Thus, Peninsula has not fidiilled tile condition~diDg our explicit warning that its fllilure to divest
woll1d result in rescission of the grants ofthe 1995~ 1997 r=ewal applications. Se, FebrtlD1')I 2000
MO&O, 15 FCC Reel at 3294. AccordingJy, as to tJ!ae statioos, we rescind the conditional gra.nu of the
1995 and 1997 renewal appli~tions, rescind the 19~7 conditional assignment grants, dismiss the 1995
reoewal appli~tiOllli and dismiss, as moot, the 1997 assigament applicatioos and 1997 renewal
applications.u P&:R TerIMrY. FCC, 743 F2d 918.928 CD.Ceir. 1984)(temlination oflicense for
failure to meet license condition did not requireh~. Finally. inasmuch as Peninsula's authority to

I
II In light Qf our disposition Qf the 1995~ applications, we Ileed not addR.ss the effect of

PenillS1lla's rejectioll with respect to the 1997 renewal ~lie:atiotlS. See pa,ragraphs 13-14, in.fra.

1% In light orour decision to modify ourpnOT~. we do not believe emorcetnel\t action with respect
to out prioro. is wammICCI. We insuugt the staff to move quickly lIIlC1 strongly, bow8ver, [0 =mmend or
take appropriate eni'orl:emeIlt action if there is any non-fmpliance with the provisions of this order.

I' Although tile PetitiOIWS filed a petition for 'fonsideratiOll and appliQl\ion for review of the
November /997 stajJihci6iUII with respect 10 six of tile nine sutUect translators, PerUnsuIa did not timely contest
the November /997 stajJdecislDrt. I

'4 As cDDSlUlUllation of the authorized assisnm+nts has not oa;urred and will not occur, we abo rescind
the 1997 conditional assignment gt81"ItS for stauou K27~G and K285EG, Seward, and \IIOe dismiss. as moot, the
1997 assignment applicalicms for those Sewan1 translaj stations.

~,
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operate these traIISlaton has 0JCp~ Peninsula must e=ast operaticms by 12:00 midnigbt the day after
release oftbil Order. Further openuioDs by PaIiDIuIa after this time may subject it to serious sanctions,
incllldiJJg but DOt limited to furfeituRs UDdllr seWOIl 503(b) ofthe Act See aIso 47 U.S.C. §§ 401, SOl
aDd 502.

14. K272PG Dnd K2§SBG. Scwyd C'Scward 1ml"lI1m'J. lbc proceduIaJ posture oftbe
Seward traIISIa1Drs is akin to~ ofthe other sev= 1J'IT!sJMors. How~, there is ODe significant
di1'lmnce. In this rcprd, the staff'bad explicitly aranted PezlinsIIIa waivers of47 C.F.R. §§ 74.1231(b)
llDd 74.1232(d), waivers that we decliDecl to resoind in our December 1998MO&O because ofconcerns
about loss ofFM proarammiDg to the public. At the _ time, however, we also incliClited that
commCDOCJl.1ll1t ofoperations by a IIOW full service FM station in Seward would justify review ofthe
situation to detennino whether the wai'llers should mnti!Jllc. In our FeblWlry 200f)MO&O, we ordered
tetmination oftbe Seward waivers within 60 days oftbc release ofthat order iIIliabt oftbe C01IIIIlmt=ent
ofoperations ofKPFN<FM>. Seward. PeaiIIsuIa bas dIaIlc:upd this resu1t in Court aDd we believe that
section 316 of the Act aflbrda the most direct aDd expedic:Dtmeaus ofraolviug ths matter.'~ Accordingly,
we will grant II1JQOaditiCllla11y PeDiDsula's 1995 aDd 1997 rmewals for the Seward traDSlators. In additiOll,
punuant to section 316 ofthe Act, we will order PmUnsula to show c:ausc why its Seward translators'
licenses should not be lr'Odlfied to discontinue the previously grallted waMln of47 C.F.R. §§ 74.1231(b)
ami 74. 1232(d). Should PeniDsula protest tho proposed order ofmodiiication, We iatend to rulc on the
matter expeditiously.t6 IfPCIIIDsula'slicenses are modified,n we expect it to operate the transllUlrS in
acc:ordanoc with those autborizatious. and, if it is IIIlable to do so, to tenninate their opention immediately.

Ill. ORDERING CLAUSES

15. A~rdiDgIy, IT IS ORDERED that PeniDsuJa Conununic:ations, Inc.'s "Rejection of
COIIditional Lil:Clllle Renewallllld. AssiSJUIlCl1t ofLiceuse Grants" IS DISMISSED.

16. IT IS FURTHER ORDERED tbatthe coaditiOll&1!J11111ts ofthe 1995 and 1997 renewal
applications filed by PcniIIsuIa COI'llJIIlIIIications, Ino. for tIaIls1ator stations K257DB, Anchor Point,
Alaska; K26SCK, Kacbemak City, A1aslca; K272CN, Homer, Alaska; K28SEF, Kenai, Alaska.; K283AB,
KenailSoldoma, A1a.5ka; K274AB and K285AA, Kodiak, AlasIra; and 1<27200 aDd K28SEG, Seward,
Alaska, ARE RESCINDED.

17. IT IS FURlHER ORDERED that the oonditionaI il1tlts oftbc 1997 applications to assign
the licenses for translator stations K2S7DB, Anchor Point, Alaska; K265CK, Kacbcmak City, Alaska;

'IS Seaion 316 ofthe M. allows us to modify aIioense fuUowing notificatioA to the liceo"" and
according the licensee 30 days within which to proleSt the proposed order oflllOdifiQluon. See also 47 C.F.R.
§ 1.87.

I' Ally order modifying PatinNla's licenses will be issued by the Commission. Ifthere are subSWItial
and material qucstiOIl5 offaet requiring abQrlng JI1IISUlJD1 to section 316(1)(3) of the Act, the Mass Media
Bureau sball designale the mauet for hwinl- The staffmay also dmde IIIIt to mocIi1Y the licenses on delegated
authority,

II We are aware thai tormillation ofthe waivers of the over-the-air delivery rest:ricIiolIs for the Seward
translators may result in terI'Ilill8tion ofservice to a number ofAIa5kan citizens who claim that the service
provided by these tnmsJators is Ilriticalalld that the fWl-service AM and PM stations licensed to Seward will not
be adequate substitutes. See Peni1IsuIa's~h 6, 2000, Statement for the R.ecortI with attached letters,

7
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K2nCN, Hclmllr, Alaska; K28SEF, Keoai, Alaska; IQ83AB, KeoaiISoldotDa, Alaska; K274AB and
K285AA, Kodiak, Alaska; and K272DG and K28SBG, Seward., Alaska, li'otn Peoinsuia CommanicatioDs,
Inc. to Coastal Bl'Oalkat COl!IIIlUIIicati, Jnc. ARE RESCINDED.

18. IT IS FURnmR. ORDERED that _ 1995 and 1997 n:newal applicatioDs filed by Peninsula
CommuJric:!lltiODS, me. b 1J1IlJlator sratiaas IU57DB. Anchor Point, AIaska; K265CK, Kachcmak City,
Alaaka; K272CN. Homer, AIasb.; K28SBF, KllIIlli, Alaslra; K283AB, KelWISoldotlla, Alaska; and
K274AB and K285AA, Kodiak, Alaska, ARE DISMISSED.

19. IT IS FURTHER ORDERED lbatthe 1997 applications to assigil We licenses forUllll51&tor
statiODS K251DB, A1lclIor PciIlt, Alaska; K265CK, I<acb=ak City, Alaska; K272CN, Homer, Alaska;
K28SEF, Kenai, Alaslc.a; K2UAB. KeuailSoidotDa, AIasQ; &ad K274AB and K285AA, Kodiak, Alaska,
froJn PerJinsula Communic:ations, Inc. to Coas1al Broadcast CommunicatiOllS, Inc. ARE DISMISSED.

20. IT IS FURTHER. ORDBRED that call si&nS fur tnIns1aror stations K2S7DB, Anchor Point,
Alaska; K26SCK,K~ City, Alaska; KZ72CN, Homer, A1ll5Ica; K28SEf. Kcaai, Alaska; K283AB,
KenaiISoldabla, Alaska; aIId K274AB and K285AA, Kodiak, Alaska, ARE DELETED.

21. IT IS FURlHER ORDERED thatPCSlinsula Comlmmications, Jnc'-S1{ALL TERMINATE
OPERAnONS for translator stlltioos 1057DB, ADcbor Point, Alaska; K265CK, Kacbemak City, A1aska;
K272CN. Honlef. Alaska; IOBSEF, Kc:IIai, Alaska; K283AB, K=ailSoldotIJa, Alaska; and K274AB and
K285AA, Kodiak,.A.laska, effective lit 12:00 midDiabt 011 the day after release oftbis Order.

22. IT IS FUR1HER ORDERED that tile 1995 and 1997 renewal applications filed by Peninsula
CommuniQAtions, Inc. fortrans1atot stations K272DG and 108SEG, Seward. Alaska, ARE GRANTED
UNCONDmONALLY.

23. IT IS FURTHER ORDERED that tile 1997 applica1i<ms to assign the licenses for translator
statiOJlS K272DG and K28SEG. Seward, Alaska, from PaliDsula CommllllicatiOllS, 1IIc. to Coastal
Broadcast CommllJlicatiorls, me. ARE DISMISSED.

24. IT IS FURTHER. ORDERED that, pursuant to 47 U.S.C. § 316(a) and 47 C.F.R. § 1.87,
Peninsula CommWlicatiolls, Inc., IS DIRECTED TO SHOW CAUSE why the licenses for translator
stations K272DG and K285EG. Seward, Alaska, SHOULD NOT BE MODlFlED:

[1.1 To temliIlatewaivers of47 C.F.R §74.1231(b); and

[2.] To temlinate waivers of47 C.F.R. § 74.l232(d).

25. Pursuant to 47 C.F.R § 1.87, Penillsula CommIlIlicatioas, Inc. may, not later than 30 days
frOlI\ the release oftbis Order. file a writtell protest showing with particularity why the Iicezses for
translator stations K272DG and I08SEO, 5ewanI, Alaska, should !lOt be modified as proposed. Any
protest will be COIlliidcrcd fiilly bdm tho CClIIU'lIiuiOll decides whether to modify the subject licenses. Ifa
hearing is dtemed necessary because the prowst raises a substantial and material question of fact, the Mass
Media Bweau sbaII designate sud! hearing in a subsequent order. Ifno protest is filed by the date
referenced above. Peninsula ConunuDications. 1IIc. will be deedIed to have Ct'oDsented to the modification as
proposed and the COIDII1ission ..wI issue It liaaJ order to that eft\:ct.

8
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26. ' IT IS FUATHER ORDERED that the Mass 'Media Bureau SHALL SEND, BY CERTIFIED
MAlL, ImIURN RBCEIPT REQUESTED, a coPY ofthis McmoraIldum 0pDli0D and Order aDd Order to
Show Canso 10:

PeainsWI' Commllllications, Inc.
c/o Jef&ey D. Sattfnqa)'d, Esquire
Sou1bm&yd "MiIklr
1220 19'"Sl11:et, N.W., Suite 400
WashhJBtop, D.C. 20036

PaIiDsula C-om,mmications, Ine.
Post Oflioe Box 109
:ao-r, Alaska 99603

Cbestllr P. Coleman and Phoenix Broadcasting. lDc:ta
c/o David TiIIotmII, Esquire
4606 ChatIestoD. Tmace, N,W.
WashiqtoD, D.C, 20007

Kodiak IsJaDd Broadcasting Company, Inc.
c/o Heary A. SolomOll, Esquire
Garvey, SChubert" Ba=
1000 Potomac Sl11:et, N.W., SrIo Floor
WasbiqtoD, D.C. 20001

KSRM, Inc.
c/o Pelet OUtmaml, Esquire
Pcppor" CoruziDi, L,L.P,
1776 K Street. N.W., Suite 200
WasbiDgtoD, D.C, 20006 .

FEDERAL COMMUNICATIONS COMMISSION

,
1$ Mr. Coleman and Phoenix are SUCCl:SIOn in interest to I<iIlJBroadcastets. Inc. and Glacier

CommllllicaDOJIS, ~, two or the PetitiOllCrS first idelltified in paragraph S. SIlfJ'fI.

9
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SOUTHMAYD & MILLER

October 4, 2001

\U AH AND DEI UTFRY

Ms. Magalie R. Salas ReCeIVED

~:r~ommunicationsCommission OCT - 4 2001
44512th Street, S.W. ~~l1ONil Cll!t!"5lON
Washington, D.C. 20554 lIl'f'Q OF lIE RCll!lA,cW

Re: Peninsula Communications, Inc.
File No. EB 0l-lli-Q430
NALJAcct. No. 200132080060

Dear Ms. Salas;

fiLE COPl
1220 Nineteenth Sireet, N.W.

Suite 400
Washington, D.C. 20036
{lOll 331-4100

(202) 331-4123 Fax

Jeffrey D. Southmayd
jdsouthmaydOmsn.com

Transmitted herewith on behalf of Peninsula Communications, Inc. is a
supplement to the declaration of Mr. David F. Becker, its president, filed on September
10,2001.

The supplement consists of copies of the postcards received by Peninsula from
the Commission in response to the submission of its 1995 license renewal applications
for the FM translator stations that are the subject of the above-referenced notice. In
each case, the postcards specifically indicate:

OPERAnON BEYOND TIlE LICENSE EXPIRAnON DATE IS
AU1HORlZED PENDING FINM DETFRlvUNAllON ON YQIffi
APP! ICATION (emphasis added).

Since there has been no "final determination" made on the license renewal
applications, or those subsequently filed in 1997, Peninsula is fully authorized to
continue to operate its translators under the express language of the Commission's
rules, policies, and instructions on the attached documents. Peninsula intends to
continue such operation until such time as there is some final detetD'ination on the
license renewal applications requiring their termination.

Peninsula requests that this supplement be included and considered in
connection with its Petition For Reconsideration that was filed in connection with this
matter on September 28, 2001.



Very truly yours,
Peninsula Communications, Inc.

Enclosure

Copies: Chairman Michael K. Powell
Commissioner Kathleen Q. Abernathy
Commissioner Michael J. Copps
Commissioner Kevin J. Martin
Enforcement Branch
Service List U. S. Court of Appeals Case No. 01-1273
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